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person  aggrleved  by  this  Order-In-Appeal  may file  an  appeal  or  revlsion  application  as the
agalnst such  order, to the approprlate  authority  ln  the followlng way
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lication to Government of India
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vis.Ion  application  lies  to the  Under  Secretary,  to  the  Govt   of India,  Revision  Application  Unit
Finance,  Department  of  Revenue,  4`h  Floor,  Jeevan  Deep  Building,  Parllament  Street,  Nev/
001   under  Sectlon  35EE  of the  CEA  1944  In  respect  of the  following  case`  governed  by flrst
ub-section  (1)  of Section-35  ibid  '
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;ase  of  any  loss  of goods  where  the  loss  occur  ln  transit from  a  factory  to  a  warehouse  or to
Story  or  from  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  in  a
I or in  storage whether ln  a factory  or in  a warehouse.
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ebate of d
excisable

uty  of exclse  on  goods  exported  to  any  country  or terr.itory  outside
material  used  .in  the  manufacture  of the  goods  which  are  exported

try  or territory  outside  India.
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exported  outslde  India  export to  Nepal  or  Bhutan,  without  payment  of
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any   duty   allowed   to   be   utilized   towards   payment   of  excise   duty   on   final
lnder the  provisions of this Act or the  Rules made there under and  such  order
by the Commissioner (Appeals) on or after, the date appointed  under Sec.109
ince  (No.2)  Act,1998.
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I  appllcatlon  shaU  be  made  ln  dupllcate  ln  Form  No    EA-8  as  specified  under

Central  Exclse  (Appeals)  Rules,  2001  within  3  months from the date  on which
;ought to  be  appealed  agalnst .is  communicated  and  shall  be  accompan`ed  by
;  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
`-6 Challan evidencing payment of prescribed fee as prescribed  under Section
)EA,1944,   under Major Head  of Account.

i  z#  ener  -ultt  {]IrT tap  ap  aia 5qd  qi  wh FT an  wi  2OO/-tiro TfflT  tzft  tFTiT  Sir
anzg  a  i=qii{T  d  al  iooo/-    di  tan  T"T tfl  tFTiT I

ion  application  shall  be  accompanied  by  a  fee  of  Rs.200/-where  the  amount_     __I   :_.._I`,-JJ   :-r--r-
006/-wheretheamountinvolved  ismore              .s  Rupees  One  Lac or  less  and  Rs  1

3es  One  Lac.
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in,  Excise,  & Service Tax Appellate Tribunal.
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}ction  358/ 35E of CEA,1944  an  appeal  lies to  :-

qfaei  2  (1)  q5 * q{]iT  3TIrT` Ei  afflar tft 3Tfro,  eton  ti  nd  *  en ¥ed5,  an
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}st  reglonal  bench  of  Customs,  Exclse  &  Service  Tax  Appellate  Tr.ibunal  (CESTAT)  at
ahumaliBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad   :   380004    in   case   of   appeals
i  as  mentioned  in  para-2(i)  (a) above.
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The  appeal  to  the  Appellate  Tribunal  shaH   be  filed   .in   quadruplicate   in  form   EA-3   as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001    and    shaU    be
accompanled against (one which at least should  be accompanied by a fee of Rs  1,000/-,
Rs.5,000/-and  Rs  10,000/-where  amount  of duty  /  penalty  /  demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  in
favour  of  Asstt.  Reglstar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is  situated
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ln  case  of the  order covers  a  number of order-in-Orig.inal,  fee  for each  0.I.0   should  be
paid   in  the   aforesaid   manner  not  withstanding  the  fact  that  the   one  appeal  to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt   As  the  case  may  be,  is
filled  to  avoid  scrlptoria work  lf excising  Rs.1   lacs fee  of  Rs  100/-for each`

¥¥eTfigr#7offii*ffi-##gr¥5¥503E¥4=uri3ndHu¥
fat an dr FTfat I
One  copy  of appllcation  or 0  10   as the  case  may  be,  and  the  order of the  adjournment
authority  shaH   a  court fee  stamp  of Rs.6.50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.
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Attention  in  .Invited  to the  rules coverlng these and  other related  matter contended  in the
Customs,  Excise  &  Service Tax Appellate Tribunal (Procedure)  Rules,1982.
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ckt5   FT  a I(Sectlon    35  F  of the  Central  Excise  Act,1944,  Sectlon  83  &  Sectlon  86  of the  Finance  Act,

1994)

an 3Fqia  3jas 3tt{ tw aT 3irfe, 3TTfha giv "edap Efr in"(Duty Demanded)-
(i)           (secti.on)dsiiDai  Ei{a  faQffia  Trftr;
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-€.

In  view of above,  an  appeal  against this  order shaH  lie before the Tribunal on  payment of
of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
lty  alone  is  in  dispute."
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ORDER-IN-APPEAL

The   present  appeal  has  been  filed  by  M/s.   Gujarat

ectricity  Corporation  Limited,  GSECL TPS  Gandhinagar

Power  Station,  Gandhinagar  (hereinafter  referred  to  as

)llant) against Order in Original No. AHM-CEX-003-ADC-

8-20-21    dated    24.12.2020    [hereinafter    referred    to    as

lec7 ordejj']  passed by the Additional Commissioner,  CGST,

iagar    Commissionerate     [hereinafter    referred    to    as

ting authority'l

iefly stated, the facts of the case is that the appellant were

Service   Tax   Registration   No.   AAACG6864FST002   for

of service  tax on taxable  services  as  defined  under sub-

(44)   read   with   sub-section   (51)   of  Section   658   of  the

Act,    1994.    Intelligence    gathered   by   the    officers    of
late    General   of   Goods    and    Service    Tax    Intelligence

fter referred to as DGGI) indicated that the appellant was

g penal  charges  towards  penalties  and  delayed  payment

from its various contractors/suppliers but were not paying

tax  on  the   amount  so  collected  which  appeared  to  be

w.e.f.   01.07.2012.   It   appeared   that   the   said   amounts

1 were in the nature of penal charges for tolerating an act

lation  and  thus  would  constitute  a  `Declared  Service'  as

Lion   66E(e)   of  the   Finance  Act,   1994.   Accordingly,   the

were  liable  to  pay  service  tax.  During  the  course  of

tion,  it  was  also  noticed  that  the  said  appellant    was

rental charges for quarters  allotted to their contractors

also collecting hire charges from contractors for renting

owever,  the  appellant  was  not  paying  service  tax  on

ounts collected by them.
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2.1     0n  conclusion  of investigation,  the  appellant  was  issued  a

Show  Cause  Notice  bearing  No.  DGGI/SZU/36-18/2019-20  dated

15.04.2019 seeking to :

>  Determine  the  act  of tolerance  performed  by  them  to  their

suppliers/contractors,   who   delayed/defaulted   in   supply   of

goods/execution  of work  as  declared  service  under  Section

66E(e)  of the Finance Act,1994 and demand and recover the

service tax amounting to Rs.53,12,157/-   under the proviso to

Section 73 (1) of the Finance Act,  1994;

>  Determine    the    activity    of   renting    quarters    to    their

contractors  as  declared  service  under  Section  66E(a)  of the

Finance  Act,  1994  and  demand  and  recover  the  service  tax

amounting  to  Rs.8,73,832/-  under  the  proviso  to  Section  73

(1) of the Finance Act,1994;

>  Determine the activity of renting cranes to their contractors

as  declared service  under Section 66E(f)  of the  Finance Act,

1994   and   demand  and  recover  service   tax  amounting  to

Rs.820/-  under  the  proviso  to  Section  73(1)  of  the  Finance

Act,  1994;

>  Demand   and   recover   interest   under   Section   75   of   the

Finance Act,  1994 in respect of all the above services;

>  Impose  penalty  under Section  76,  77  and  78 of the  Finance

Act,  1994.

.~T

2.2     The   said  SCN  was  adjudicated  vide  the  impugned  order

wherein :

>  The     act    of    tolerance     performed    by    them    to    their

suppliers/contractors,   who   delayed/defaulted   in   supply   of

goods/execution of work was  determined  as  declared service

under Section 66E(e)   and demand of service tax amounting

to Rs.53,12,157/-   was confirmed under the proviso to Section

73 (1) of the Finance Act,  1994;
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>  The  activity  of  renting  quarters  to  their  contractors  was

determined  as  declared  service  under  Section  66E(a)  of the

Finance  Act,  1994  and  demand  of service  tax  amounting to

Rs.8,73,832/-  was  confirmed  under the  proviso  to  Section  73

(i) of the Finance Act,  1994;

>  The   activity   of  renting   cranes   to   their   contractors   was

determined  as  declared  service  under  Section  66E(i)  of the

Finance Act,  1994 and service tax amounting to Rs.820/-was

confirmed under the  proviso to Section  73(1)  of the  Finance

Act,  1994;

>  Interest  was  also  ordered  under  Section  75  of the  Finance

Act,  1994;

>  Penalty   amounting  to   Rs.61,86,809/-   was   imposed   under

Section 78 of the Finance Act,  1994;

>  Penalty    amounting    to    Rs.10,000/-    was    imposed    under

Section 77 of the Finance Act,1994;

:hell:tga=:eavpe:e:LL:i::::oTLPo:gL::dg::::r:stheappellanthasfiled

the negative list under Section 66D(in) of the Finance Act,
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1994.  The  quarters  allotted are  residential dwellings  and

are not used for commercial purpose. Hence, Service tax is

not applicable.

iv)      The issue  involved is that of substantial interpretation of

the   statutory   provisions.   Every   non-payment/non-levy

does not attract extended period. They were always under

a  bonafide  belief  that  the  tender  fees  and  write  off  of

security  deposits  does  not  amount to  consideration as  no

service  was  received  and  therefore  not  liable  to  service

tax.

3.1     The    appellant    have    also    filed    written    submission    on

12/10/2021 wherein they, interalia, stated that :

a)  It follows from the decisions of the Hon'ble Supreme Court in

Bhayana Builders and Intercontinental Consultants and the

decision  of the  Hon'ble  Tribunal  in  Bhayana  Builders  that

consideration  must  flow  from  the  service  recipient  to  the

service   provider  and  should  accrue  to  the  benefit  of  the

service    provider    and    that    the    amount    charges    has

necessarily  to  be   a   consideration  for  the   taxable   service

provided under the Finance Act.

b) The  activities  that  are  contemplated  under  Section  66E(e)

are  when  one  party  agrees  to  refrain  from  an  act,  or  to

tolerate  an  act or a  situation,  or to  do  an  act,  are  activities

where  the  agreement  specifically  refers  to  such  an  activity

and there is a flow of consideration for this activity.

c)  They  rely upon the  decisions  of the  Hon'ble  Tribunal in the

case of 1)  South Eastern Coalfields Ltd Vs.  Commissioner of

C.Ex.   &  Service  Tax  and  2)  M.P.  Poorva  Kshetra  Vidyut

Vitran Co Ltd. Vs. Principal Commissioner of Service Tax.

d)  The   penalty   emerged  from  the   transaction   pertaining  to

supply  on  which  Excise/VAT  has  already  been  charged  by
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he supplied. Once excise/service tax has been paid in toto on

he  original transaction,  then  levying  tax once  again would

mount to double taxation.

s per clause  (I)  of Section 66D  of the  Finance Act,  1994,  no

ervice    tax    is    payable    on    any    process    amounting   to

manufacture or production of goods.

No   separate   contract   has   been   entered   for   recovering

penalty.   There   is   no   binding   proposal   to   tolerate   the

delay/deficiency  in  the   supply/service.   The  recovery  is  for

breach      of     contract      and      not      execution      of     some

promises/proposals     under     the     contract.     The     penalty

recovered  from  contractors/suppliers  cannot  be  termed  as

consideration received for charging service tax.

As per Section 66D  (in) of the  Finance Act,  1994,  services by

way renting of residential dwelling for use as residence is in

the   negative   list   of   services.   Hence,   service   tax   is   not

applicable  in  the  residential  unit  used  for  the  purpose  of

residence.

The residential quarters are specifically let out for use by the

employees   of  the   contractors.   The   quarters   allotted   are

residential   dwellings   and   not   used   for   any   commercial

purposes.  They are  purely used for residential purpose.  The

nature  of  the  contracting  parties  or  the  occupation  of  the

occupant  has  no  relevance  to  decide  the  scope  of  the  tax

entry.

They  rely  upon  the  decision  in  the  case  of Senior Accounts

Officer, M.P.Power Generating Co Pvt Ltd Vs.  CCE,  Bhopal.

They   also   rely   upon   OIA   No.   VAD-EXCUS-002-APP-551-

2019-20  dated  20.3.2020  in  their  own  case    passed  by  the

Commissioner (Appeals), Vadodara.

They   had   rented   out   hydra   cranes   to   contractors   and

recovered  nominal  amount  of  Rs.5500/-  from  them.   Since,
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they   are   not   hiring   cranes   regularly   and   the   amount

collected was nominal, service tax is not applicable.

4.        Personal   Hearing   in   the   case   was   held   on   28.10.2021

through  virtual  mode.  Ms.   Neeta  Vs.   Ladha,   CA,   appeared  on

behalf  of  the   appellant   for   the   hearing.   She   reiterated   the

submissions made in appeal memorandum.

5.       I have gone through the facts of the case,  submissions made

in the Appeal Memorandum, and submissions made at the time of

personal hearing and  material  available  on  records.     I  find that

the issues for decision before me are :-

A) Whether the  charges  recovered  towards  penalties  and

delayed  payment  charges  collected  by  the   appellant

from    Contractors/Suppliers    is    a    consideration    for

provision    of   taxable    service    of   `agreeing    to    the

obligation to refrain from an act, or to tolerate an act or

a  situation,  or to  do  an  act'  and  chargeable  to  service

tax under Section 66E(e) of the Finance Act,  1994 ?

a) Whether the rental charges collected by the  appellant

for  quarters  allotted  to  contractors  is  a  consideration

for  taxable  service  of `Renting  of Immovable  Property

and chargeable  to service tax  under Section 66E (a)  of

the Finance Act,  1994?

C) Whether  hire  charges  collected  for  renting  of  cranes

collected   by   the   appellant     is   a   consideration     for

taxable    service   of   `Supply   of   tangible    goods'    and

chargeable  to  service  tax  under  Section  66E  (f)  of the

Finance Act,  1994?

\5eLrvLc[esfLansde::amte::teedd:=oav:darf:raL:eprevrL::tnt)anxg::tiees::::o:ffrtoh:
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"When  a  contract   contains  reciprocal  promises   and  one

party to the coyitract prevents the other firom performing_his
promise,  the  contract  becomes voidable  al  the  option Of_the

loss   which   he   mn4the   other   party
Conse uence o

suslain   tn
the non- ormance o the conlracl. "

From the above legal provision, il is amply clear that what is provided therein

is  the  entitlement  Of a  compensation  lo  the  party  who  was  prevented from

performing the  contract for  any loss which he  may  sustain  as  a consequence

Of the non-performance of the  contract.   The  nature of relief errvisaged in the

said provision is  clearly defined as   a compensation for the  affecled party for

any  loss  which  he  may  sustain  on  account  of  the  act  of  [he  other  party.

Merely because  there  is  a mutual  agreement  on  the  amount  of compensation

in the event Of a breach of promise/agreement, the compensalion does not lake

the  colour  of consideration,  as  contended  by  the  department.    What  is  [o  be

understood    is    the    distinction    between    the    terms    "consideration"    and
"compensation".     Consideration is  not  defined under  service  lax  law  but  as

per  provisions   Of  Indian  Contract   Act,   il   means   a  promise   made   by   the

promisee  in reciprocation.   Whereas  the compensation  is  something which is

awarded to  the  sufferer  on  account  of breach  of the  contract    by  the  other

party.  The   definition of the term  `service"  as  given in Section 658(44)  Of the

Act  ervisages   "consideration"   and  not   "compensation".      I  find  lhal   the

amount forfeited/penalty by the  buyers  Of the  appellanl  is  in the  nature  of a

compensation and not consideration as contended by the deparlmenl.

10.               11   is   a  fact   accepted   by   the   departmen[   too   that   the   amount

forf;eited/penalty  is  for  tolerating  the  act  of not  perf;orming  the  contractual

obligation. Therefore,  such a transaction is clearly in the nature as envisaged

in  Section  53  Of the  Indian  Contract  Act  and  hence  the  amount  so  received

would definitely amount to a compensation.     Mere receipt Of money which is

in  the  nature  Of a  compensation  cannot  be  treated  as  consideration for  any

activity.  Further,  when  it  is  established  that  the  transaction  in  the  case  is  in

the  nature  Of  compensation  against  a  breach  Of  contracl  as  envisaged  in

Section 53  Of the  Indian Conlracl Act,  the  contention that  there was  an act  Of

tolerating the  act  Of not performirig the  contractual  obligation  by  the  service

provider   is not sustainable.

11.               I  am,  theref ore,  of the  considered view  that  the  amounl  booked  as

Order Cancellation income which is infect forfeiture Of amounts/penalty paid

by  the  buyers   Of  the  appellant   in  [he  present  case   is   in  the  nature   Of  a

compensation as errvisaged in Section 53  Of the  Indian Conlrac[ Act,  1872 for

non  performance  Of the  contractual  obligations.  Such  a  transaction,  being
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pensation  against   breach  Of  contractual   obligations,   does   not   per   se

unl  to  a  consideration    and  does  not  per  se  constilule  any  service   or

lared  service  as  ervisaged under  Section  658  (44)  and Seclion  66E(e)  of

Act.    When  there  is  no  consideration,  there  is  no  element  Of service  as

ned  under   the  Act   and  consequently   there   cannot   be   any  question   Of

ice tax in the mat[er.

I find that the Kolkata Regional Bench of  Hon'ble Tribunal in their

ision  dated  25.10.2019  in  Service  Tan Appeal  No.ST/76339  of 2018  (DB)

the  case  Of   M/s  Amit  Metaliks  Ltd„  Durgapur  Vs.  The  Commissioner  Of

tral  Goods  and  Services  Tax,  Bolpur,  has  dealt  wilh  a  similar  kind  of

ation as in the present case and it was held that  :

27.                 As f ar  as  the  compensation  rec?i_Wed f rom  M/s  Am.it-Mines   is   co;cerned,   the   Show   Cause    Notice   mentions   14e

leviablity  of  Service  lax  on  the  amf)upl  receiveq  loward.s   the
;ompeisat;on   flor   non   supply   of   lhe^ 3greed   q!unti,ty ,of
rna;ganese  or; under  Section  66  E(e)  Of Fi.nan:e, Ac.i  which  i.s
eve; otherwise  is purely  the  [ransaclion  sale  of the  iron  ore  lo
the   Appellant   b;   M/s   Amit   M!nes`   .Tha5, .the   corpe_rsalior
amot;hit  is  towa;ds  default  on  the  sale  of the  goods.  The  `sa!e
could  not   be   effected  and,   therefore,   Appe.Ilan[   rece!v.ep   the
liquidated  dawidge  by  way  Of rais.ing the  debit  pole which yas,
h;onoured  by   biis   AML.-Thus.   this   amount   Of  compens^atio.n/
liquidated  damage  cannot  be  [rfateq  as  service  undfr  Secti.?r
6'6  E(e)  Of the  ict.  The  demand  is  [hus  nol  sustainable  on  this
aspect also.

The  appellant  have  also  relied upon  a few  decisions  in  support  Of

eir stand. I find that the decision dated 22.12.2020 of the Hon'ble Tribunal in

e  case  of M/s.South  Eastern Coalfields Vs.  Commissioner  of Central  Excise

d Service Tax,  Raipur  is  applicable  to  [he present case.  In said the  case  [he

ue was  the  collection Of an amount  towards  compensatiowlpenalty from  lhe

yers  of coal  on the  short  lifted/un-lifted quantity  of Coal;  collected  amount

wards compensation/penalty from the  contracts  engaged for breach of terms

d  conditions;   and  collected  amount   in  the   name   of  damages  from   the

'ppliers  for   breach   of  the   terms   and   conditions   of  the   contract.      The

partrnenl  contended  that  this   amount  was  lacable   as  a  declared  service

der  Section  66E  (e)  of the  Finance  Acl,   1994.  The  Hon'ble  Tribunal  held

"   43.   It  is,  therefore,  not  possible  to  sustain  the_  vi_ew  lakep  by  lhe

Principal  Com;issioner  that  penalty  ampunt,  forfeiture .Of ,e?me:i
mone;  deposit  and  liquidated  damages  fiave  been  receiv.ed.b.y. the
appjllan;  towards   c;nsideration  f or_  _tole_rating  a.n  c:,ct  leviable   to•;rvice tax under section 66(E)  (e) Of the Finance Act. "
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14.              The  appellant  have  also relied upon the  decision in the  case  of MP.

Poorva Kshetra Vidyut Vitran Co.  Ltd. Vs.  Principal Commr`,  CGST & C.  EX.,

Bhopal  reported  at  2021   (46)  G.S.T.L.  409  ITri.  -Del.).   In  the  said  case  the

appellant  was   collecting   an  amount   towards   liquidated   damages  from   the

cohiraclors and suppliers when they failed lo ensure compliance of the  terms of

the  contract  within  the  time  stipulated  and  the  appellanl  was  also  recovering

amount from consumers for theft and un-authorized use Of electricity. According

to  the   Department,   this  amount  was  not  included  in  Section  66Dn¢)   of  the

negative list and so a show cause notice was  issued to the appellanl  mertlioning

therein  that  the  penalty  amount   and  the  amount  collected  towards  theft   of

electricity by the appellant was towards consideration for tolerating an acl  and

covered as a "declared service"  under Section 66E(e)  Of the  Finance Act w.e`f

July  1,  2012.  It was held by the Hon'ble Tribunal thal  :

"Thus, for all those reasons slated abov_e,  it is not possible^to :uslai,n

the   or.der   passed   by   the   Principal   Commissioyer   confer?ing. the
demand  of service  tax  on  the  amount  colle_cted. i_oward.s  liq.u.id2t^e.d^
damages Vand theft  of electricity.  The  order _Sated.December  3 I ,  2018
is accordingly set aside and the appeal is allowed" .

15.               In the case of M/s.K.N.  Food Industries  pvt  Ltd, Vs.  Commissioner of

CGST  and  Central  Excise,  reported  at  2020  (38)  G.S.T.L.  60  ITri.  -  All.)  the

Hon'ble Tribunal had held that  :

" In the present case apart from manufiacturing and rfceiving the  c?st

Of  the  -same,   the   appellants  were  als?  re.ceiving  !!fie   compensation
iharges  under  the  head  ex-gratia  job  charges._  The  sa_y3 ,are  ^n?I
cove-red by  any Of the  Acts  as  described under  Sec.lion  66E(e)  Of the
Finance  Act,   1994.   The   said  sub-clause  proceeds   lo  state  various
active  and  passive  actions  or  reactions  which  are_ declared  lo  be  a
service  namely;  to  refrain from  an  act,  or  [o  tolerate  an  a_cl .or  a
situation,  or  io  do  an act.  As  such for  irrvocation  Of the  said  clause,
there has  [o be first a concurrence to assume an obligation lo refrai.n

from  an  act  a;  tolerate  an  act  etc.  wpic.h  ar.e.clearly  .absept  in  the
present   case.   In   the   instant   case,   if  the   delivery  .Of  pr.oje,ct   ??ts,•delayed,  or  any  other  terms  of  the  contra?i  gests  fireache9.,  whic,h

wer:e  expected- to  cause  some  damage  or  loss  1?  the  app`ellant,  !fa:
contraalt  itself provides for  compensation  lo  make  good  the. possible
damages  ow;n;ng to  del-ay,  or  breach.  as  the  case  may  be,  by„way o.i
payn*ent of liqL;idated damages by the contrc:ctor tp.tf ae appellant.  A.s•s;ch,  the-covitracts  provide  for  an  eventuality  which  was  uncerlc:in

and  also  correspor;ding  consequence  or  remedy  if  that  eveptuqlity
occurs.  As  such-the prisent ex-gralia charges  made  by  M/s. .Parle  to
the   appellant  were  towards   making  good  lpe. damages,   losses,  or
injur{;s arising from "unintended"  events and does r!ot emanate from
driry obligation on the  part  Of any Of the parties t_o tolerate  an a^cl or  a
siiualio;   and   cannot   be   considered   to   be   the   payments  for   any
services.

5.     In  view   Of  the  fioregoing,   we  find   no   reasons   lo   uphold   the
impugned  orders.  Inasmuch as  the  appeal  slands  allowed  on merils,
the plea Of limitation is not being adrerled to. "
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16.1           In the  light  of the above  decisions  of the  Hon'ble  Tribunal,  If ind that

thelontention of the department is not suslainable.  Having found no merit in the

conhention Of department  for raising demand in the  matter,  I  am not  going into

lheheerils of appellant 's other contentions in the matter. "

::-:-1i;-:---::::i::--::;i--i:ll:--:--;--:::-il--,:-,:-:-,-:-:;-:--i-:--,:li,:--.::i:-i-:,-:,-:-:-:---i:--------i:---,--:----:-i----::-------::::---:---------:::--,-:-----

6.1     In this regard, I find that the Negative List of Services is as

per    ection  66D  of the  Finance  Act,  1994  and  sub-section  (in)  of

the  said  Section  66D  reads  as    "sej.vl.cos  bLy  way  Of renfj.ng.  Of
•--Jesl.  Gji£I.aj  dweJ/I.j2g  for  use  as  jiGsj.dencG".   I   further  find   that

rl          _'-.`
1r\,/`      :     ,     ,\

:)

``_  _ v _,,
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`renting'  is  defined  under  Section  658  (41)  of  the  Finance  Act,

1994. The same is reproduced as under :

„  „  rentjng„    means  allowing,  permitting  or.gr3nf:Pg

access,   e-ntry,   occupation,   use   or   any   such   fa?il.ity,-wiholl;  or  iartly,  i;n  an  immovable  property, :With  o:_,
•wii-ti5ut tl;e tr;iisfer of possession or control of tfte s?id

immovable   property   and   includes   letting,   leasing,-ii;;;s;;; -or` otrier -similar  arrangements  in respect of

immovable property''.

6.2     I  find  from   the   above   provisions   Section  658(41)   of  the

Finance Act,  1994 that  renting of immovable  property  is  covered

within the ambit of taxable service. However, in the negative list

of services,  Section  66D  (in)  of the  Finance  Act,  1994  specifically

covers  renting of residential  dwelling for  use  as  residence.  I  find

that there is no allegation by the department that the immovable

property rented out by the appellant is not a residential dwelling.
I further find that it is also not alleged by the department that the

quarters  i.e.  residential  dwelling  are  not  used  for  any  purpose

other than as residence, albeit by the employees of the contractors

of the appellant. I find that there is no ambiguity in the wordings

of sub.section  (in)  of Section  66D  of the  Finance  Act,  1994.  The

only  requirement for the  service  to be  covered  under its  scope  is

that  the   residential   dwelling  rented  out   should  be   used      as

residence.  When these two conditions i.e. it has to be a residential

dwelling and rented for use as residence,  are satisfied, it would be

covered by the  scope  of Section 66D  (in)  of the  Finance Act,  1994.

Consequently,  rental  charges  collected  for  renting  of quarters  to

the contractors is not chargeable to service tax.

6.3     I   also  find  that  a  similar  view  was  held  by  the  Hon'ble

Tribunal  in  the   case   of     Senior  Accounts  Officer,   M.P.   Power

Generating  Co  Pvt  Ltd  Vs.   CCE,  Bhopal,  reported  in  2017  (4)

STL  199 (Tri.-Del.). The Hon'ble Tribunal had at para 7 of their

dgement held that :
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.Admittedly,   the   residential   quallers        of  the   appellants   have   been
/en  on  rent  for  occupation  of  the  employees  of  the  contractors.  The
:venue  contends  that  the  employees  of the  contractors  staying  in  such
commodation  will  help  in  furtherance  of business  or  commerce  of the

pellants  as  well  as  the  contractors.  In  this  connection,  we  refer  to  the
definition  as  reproduced  above.  Explanation-I  to  the  tax  entry
the   scope   of  the  term,  "for  use   in   course   or  furtherance   of
or commerce". It includes use of space in an immovable property

ltutory

plains

factories,  office,  buildings,  warehouses,  theatres,  exhibition  h`alls  an-d
slness  or  ci}IIiliic;ii,t;   .  ii  iii.iiiu-a  uL,~  u.  ur ..-. ^,  _._  ______

iltiple  use  buildings.  Admittedly,  in  the  present  case,  the  property  has
t been used for any one of these purposes. It is to be considered whether

employees   of   the   contractor.s   bsing   the   property   for   I.esidential_`J_.-_I    _^`,     ..``\,.vJ  --_      -_      __

commodation  and  attending  to  the  cont-ract  work  can  be  considered  as
age  of property  in  course  or  furtherance  of business  c!r commerce.  We1         _._ -.., `11-.     ^_.'^~

such  interpretation  is  not tenable.  Such  inference  will  virtually  cover_   _,.       _IL'`-   ',`^ -..... `.-I--. __''_ _  _ _

rge  number  of pure  residential  accommodations  under  the  tax  net  of
nting   of  immovat)1e   property   only   on   the   ground   that   the   person__,.._I      :_

ng   the   residential   accommodation   happens   to   be   involved   in_   _  _    _f+L_Cupyln8   tne   resiuc;iiLiai    a.i,uiiuiivuu.ivu   il-rr ..--------
isiness  or commerce.  We are  of the  opinion  that the  actual  usage  of the
operty for a particular purpose will decide the nature, either Cresidential'rT`1_   _         ._  _+.._^        ,`{

used   in   `furtherance   of   commerce   or   business'.   The   nature   of
`v,~,    __-_   I-`____  _              \         \

Dntracting parties  or the  occupation of the  occupant  has  no  relevance  to
ecide the scope of the tax entry."

find that the above decision of the Hon'ble Tribunal was in

1text

lction

er,I

of  the  provision  of  Finance  Act,   1994  prior  to  the

of  the   Negative  List  of  Services  from   01.07.2012.

find that ratio of the above judgement is applicable to

of the present case in as much as the quarters rented to

rce

ltra

nt

by   the   appellant   is   not   for   furtherance   of

or business but for residential use by the  employees of

ctors.  I  am,  therefore,  of the  considered  view  that  the

for   service   tax   on   rental   charges   collected   by   the

for   renting   quarters   to   the   contractors   is   neither

able nor legally tenable.

ls   regards   the   issue   of  hiring   charges   collected   by   the

ant for renting of cranes to their contractors,  I find that it

Ben  alleged  in  the  SCN  that  the  appellant  had  provided

cranes/JCB  to  the  contractors  and  recovered  hire  charges

}se activities. It was alleged that the hire charges for renting

nes/JCB  collected  by  the  appellant    is  a  consideration    for
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taxable  service  of  `Supply  of  tangible  goods'  and  chargeable  to

service tax under Section 66E (I) of the Finance Act,1994.

7.1     The provisions of section 66E (f) of the Finance Act,1944 are

reproduced as under :-
``transfer   of   goods   by   way   of   hiring,    leasing,

licensing or in any such manner without transfer of

right to use such goods''.

®,-

/1

In  the  instant  case  the   appellant  are  hiring  out  their  hydra

cranes/JCB to their contractors and collecting hire charges for the

same.  The  cranes/JCB  are  given  to  the  contractors  only  for  use

and the ownership remains with the appellant. Further, the hiring

by the contractors does not involve any transfer of right to use.I,

therefore,    find  that  this  is  a  supply  of tangible  goods  without

change  in ownership  of the  goods or without transfer of right to

use.  In  lieu  of the  appellant  allowing  the  contractors  use  of the

cranes/JCB owned by them,   the appellant are paid hiring charges

by the contractors. This is clearly a consideration received by them

from  the  contractors  and is  chargeable  to  service  tax  as  it  is  not

covered by either the  Negative  list of Services  under Section 66D

of the Finance Act,  1994 nor by any exemption notification.

7.2     The appellant have argued that they had recovered nominal

charges for hiring the hydra cranes to their contractors. Since they

are  not  hiring  cranes  regularly  and  the  amount  collected  was

nominal,  service  tax  is  not  applicable.  I  do  not find  any  merit  in

this   contention   of   the   appellant.   As   a   taxable   service   has

undisputedly been provided  and consideration received,  the  same

is  liable  to  service  tax  unless  exempted.  Accordingly,  I  hold  that

the  appellant  are  liable  to  pay  service  tax    on  the  crane/JCB

hiring  charges  collected by  them.  Needless  to  say  that  since  the

have  neither  declared  the  hiring  charges  as  taxable
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in the returns filed by them nor have they paid the service

ey  are  therefore,  liable  to  pay  the  service  tax  along  with

st and penalty.

n view  of the  above  discussions,  I  set  aside  the  demand  in

t of the penal charges collected by the  appellant from their

ctors/suppliers. I also set aside the demand in respect of the

1 charges  collected for renting quarters  to their contractors.

the  demand  does  not  survive,  the  question  of interest  and

ty  does  not  arise.  I  uphold  the  confirmation  of demand  for

e tax along with interest and penalty in respect of the hiring

es  received  by  the  appellant  for  renting  of  cranes  to  their

actors.

erfledapi{TatfrEfrTts3TThafflffroiiT3qfroREdiin

%1

The  appeal  filed  by  the  appellant  stands  disposed  off  inI

e terms.

uryanarayanan. Iyer)
erihtendent(Appeals),
T, Ahmedabad.
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(  Akhilesh Kumar
Commissioner (Appeals)

Date:      .11.2021.

Gujarat state Electricity corporation Limited,        Appellant
CL TPS Gandhinagar Thermal Power Station,
dhinagar

Additional  Commissioner, Respondent
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