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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

orle may be against such order, to the appropriate authority in the foliowing way :
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
nistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Ihi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
viso to sub-section (1) of Section-35 ibid :

u%nmaﬁaﬁa%nmﬁﬁmﬁﬁaﬁﬁm@ﬁﬁﬁﬁwwmmmﬁm
ww%@wmﬁwaaﬁgqﬂﬁﬁ,mﬁﬁwmmwﬁﬂﬁagﬁﬂﬂ
X 77 Fpell oS A B A B ufbar & IR gE |

In case of any loss of goods where the ioss occur in transit from a factory to a warehouse or to
other factory or from one warehouse to another during the course of processing of the goods in a
rehouse or in storage whether in a factory or in a warehouse.
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in cdse of rebate of duty of excise on goods exported to any country or'territory outside
Indid of on excisable material used in the manufacture of the goods which are exported

to ady country or territory outside India.
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In chse of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
proflucts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
thd order sought to be appealed against is communicated and shall be accompanied by
twg copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35LEE of CEA, 1944, under Major Head of Account.
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THe revision application shall be accompanied by a fee of Rs.200/- where the amount
infolved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
thain Rupees One Lac.
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Appeal tg Custom, Excise, & Service Tax Appellate Tribunal.
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hder Section 358/ 35E of CEA, 1944 an appeal lies to -
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Thb the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2¥floor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad @ 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be. and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Ruies, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal pefore CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(Ixxxwviii) amount determined under Section 11 D;
(Ixxxix) amount of erroneous Cenvat Credit taken;
(xc) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
50 of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
bnhlty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Gujarat
Statg Electricity Corporation Limited, GSECL TPS Gandhinagar
Thermal Power Station, Gandhinagar (hereinafter referred to as
the appellant) against Order in Original No. AHM-CEX-003-ADC-
PMR}008-20-21 dated 24.12.2020 [hereinafter referred to as
“Implgned order’] passed by the Additional Commissioner, CGST,
Gandhinagar Commissionerate [hereinafter referred to as

“adjddicating authority’].

2.  |Briefly stated, the facts of the case is that the appellant were
holdipg Service Tax Registration No. AAACG6864FST002 for @
payment of service tax on taxable services as defined under sub-
sectiqgn (44) read with sub-section (51) of Section 65B of the
Finagce Act, 1994. Intelligence gathered by the officers of

Directorate General of Goods and Service Tax Intelligence
(herejnafter referred to as DGGI) indicated that the appellant was
collegting penal charges towards penalties and delayed payment
charges from its various contractors/suppliers but were not paying
servige tax on the amount so collected which appeared to be

taxahle w.ef 01.07.2012. It appeared that the said amounts

collected were in the nature of penal charges for tolerating an act
or a pituation and thus would constitute a ‘Declared Service' as
per Hection 66E(e) of the Finance Act, 1994. Accordingly, the
appellant were liable to pay service tax. During the course of
investigation, it was also noticed that the said appellant was
collecting rental charges for quarters allotted to their contractors
and Were also collecting hire charges from contractors for renting
cranep. However, the appellant was not paying service tax on

amounts collected by them.
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On conclusion of investigation, the appellant was issued a

Show Cause Notice bearing No. DGGI/SZU/36-18/2019-20 dated
15.04.2019 seeking to :

» Determine the act of tolerance performed by them to their

2.2

suppliers/contractors, who delayed/defaulted in supply of
goods/execution of work as declared service under Section
66E(e) of the Finance Act, 1994 and demand and recover the
service tax amounting to Rs.53,12,157/- under the proviso to
Section 73 (1) of the Finance Act, 1994;

Determine the activity of renting quarters to their
contractors as declared service under Section 66E(a) of the
Finance Act, 1994 and demand and recover the service tax
amounting to Rs.8,73,832/- under the proviso to Section 73
(1) of the Finance Act, 1994;

Determine the activity of renting cranes to their contractors
as declared service under Section 66E(f) of the Finance Act,
1994 and demand and recover service tax amounting to
Rs.820/- under the proviso to Section 73(1) of the Finance
Act, 1994;

Demand and recover interest under Section 75 of the
Finance Act, 1994 in respect of all the above services;

Impose penalty under Section 76, 77 and 78 of the Finance
Act, 1994.

The said SCN was adjudicated vide the impugned order

wherein -

> The act of tolerance performed by them to their

suppliers/contractors, who delayed/defaulted in supply of
goods/execution of work was determined as declared service
under Section 66E(e) and demand of service tax amounting
to Rs.53,12,157/- was confirmed under the proviso to Section
73 (1) of the Finance Act, 1994;
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The activity of renting quarters to their contractors was
determined as declared service under Section 66E(a) of the
Finance Act, 1994 and demand of service tax amounting to
Rs.8,73,832/- was confirmed under the proviso to Section 73
(1) of the Finance Act, 1994,

The activity of renting cranes to their contractors was
determined as declared service under Section 66E(f) of the
Finance Act, 1994 and service tax amounting to Rs.820/- was
confirmed under the proviso to Section 73(1) of the Finance
Act, 1994:

Interest was also ordered under Section 75 of the Finance
Act, 1994;

Penalty amounting to Rs.61,86,809/- was imposed under
Section 78 of the Finance Act, 1994;

Penalty amounting to Rs.10,000/- was imposed under

Section 77 of the Finance Act, 1994;

Aggrieved. with the impugned order, the appellant has filed

the ihstant appeal on the following grounds:

1)

The impugned order is ex-facie bad in law in as much as
the same is passed contrary to the facts of the case. On
this single ground, the impugned order deserves to be

quashed and set aside.

ii They rely upon the decision of the Hon'ble Tribunal in the

case of South Eastern Coalfields Vs. Commissioner of
C.Ex. & Service Tax. Any amount charged which has no
nexus with the taxable service and is not a consideration
for the service provided does not become part of the value

which is taxable under Section 67.

ii{) The activity of providing immovable property on rent

undertaken by them is not service as it is covered under

the negative list under Section 66D(m) of the Finance Act,
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1994. The quarters allotted are residential dwellings and
are not used for commercial purpose. Hence, Service tax is
not applicable.

The issue involved is that of substantial interpretation of
the statutory provisions. Every non-payment/non-levy
does not attract extended period. They were always under
a bonafide belief that the tender fees and write off of
security deposits does not amount to consideration as no
service was received and therefore not liable to service

tax.

The appellant have also filed written submission on

12/10/2021 wherein they, interalia, stated that :

a)

b)

c)

d)

It follows from the decisions of the Hon’ble Supreme Court in
Bhayana Builders and Intercontinental Consultants and the
decision of the Hon’ble Tribunal in Bhayana Builders that
consideration must flow from the service recipient to the
service provider and should accrue to the benefit of the
service provider and that the amount charges has
necessarily to be a consideration for the taxable service
provided under the Finance Act.

The activities that are contemplated under Section 66E(e)
are when one party agrees to refrain from an act, or to
tolerate an act or a situation, or to do an act, are activities
where the agreement specifically refers to such an activity
and there is a flow of consideration for this activity.

They rely upon the decisions of the Hon’ble Tribunal in the
case of 1) South Eastern Coalfields Ltd Vs. Commissioner of
C.Ex. & Service Tax and 2) M.P. Poorva Kshetra Vidyut
Vitran Co Ltd. Vs. Principal Commissioner of Service Tax.
The penalty emerged from the transaction pertaining to

supply on which Excise/VAT has already been charged by
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the supplied. Once excise/service tax has been paid in toto on
the original transaction, then levying tax once again would
amount to double taxation.

As per clause () of Section 66D of the Finance Act, 1994, no
service tax is payable on any process amounting to
manufacture or production of goods.

No separate contract has been entered for recovering
penalty. There is no binding proposal to tolerate the
delay/deficiency in the supply/service. The recovery is for
breach of contract and not execution of some
promises/proposals under the contract. The penalty
recovered from contractors/suppliers cannot be termed as
consideration received for charging service tax.

As per Section 66D (m) of the Finance Act, 1994, services by
way renting of residential dwelling for use as residence is in
the negative list of services. Hence, service tax 1is not
applicable in the residential unit used for the purpose of
residence. |

The residential quarters are specifically let out for use by the
employees of the contractors. The quarters allotted are
residential dwellings and not used for any commercial
purposes. They are purely used for residential purpose. The
nature of the contracting parties or the occupation of the
occupant has no relevance to decide the scope of the tax
entry.

They rely upon the decision in the case of Senior Accounts
Officer, M.P.Power Generating Co Pvt Ltd Vs. CCE, Bhopal.
They also rely upon OIA No. VAD-EXCUS-002-APP-551-
2019-20 dated 20.3.2020 in their own case passed by the
Commissioner (Appeals), Vadodara.

They had rented out hydra cranes to contractors and

recovered nominal amount of Rs.5500/- from them. Since,
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they are not hiring cranes regularly and the amount

collected was nominal, service tax is not applicable.

4. Personal Hearing in the case was held on 28.10.2021
through virtual mode. Ms. Neeta Vs. Ladha, CA, appeared on
behalf of the appellant for the hearing. She reiterated the

submissions made in appeal memorandum.

5. I have gone through the facts of the case, submissions made
in the Appeal Memorandum, and submissions made at the time of
personal hearing and material available on records. I find that

the issues for decision before me are :-

A) Whether the charges recovered towards penalties and
delayed payment charges collected by the appellant
from Contractors/Suppliers is a consideration for
provision of taxable service of ‘agreeing to the
obligation to refrain from an act, or to tolerate an act or
a situation, or to do an act’ and chargeable to service
tax under Section 66E(e) of the Finance Act, 1994 ?

B) Whether the rental charges collected by the appellant
for quarters allotted to contractors is a consideration
for taxable service of ‘Renting of Immovable Property
and chargeable to service tax under Section 66E (a) of
the Finance Act, 19947

C) Whether hire charges collected for renting of cranes
collected by the appellant is a consideration for
taxable service of ‘Supply of tangible goods’ and
chargeable to service tax under Section 66E (f) of the

Finance Act, 19947

[ 5.1 I find that the demand for service tax in respect of the

3 ervices as enumerated above are all pertaining to the period from
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@ctober, 2013 to June, 2017. Therefore, the demand pertains to
the period post the introduction of the Negative List of Services

from P1.07.2012.

5.2 As regards the first issue, I find that it has been alleged in
the BCN issued to the appellant that the penalty amount
recovered by them from their Contractors/Suppliers was paid as
consilleration for the non-performance/delayed performance,
which appeared to fall under Section 66E (e) of the Finance Act,

1994 |as a declared service.

5.2 |I find from the case records that the appellant had recovered
penalty amounts from suppliers/contractors as detailed in SCN, ®
when there was a delay in supply of materials/services by the
suppliers/contractors as per the terms and conditions of the
contyact/agreement. The issue, therefore, to be decided is whether
recovery of penalty from suppliers/contractors falls under the
category of declared services viz. “Agreeing to the obligation to
refrdin from an act, or to tolerate an act or a situation, or to do an

act’ hs provided in Section 66E (e) of the Finance Act, 1994.

5.3 | I find that a similar issue has been decided by me earlier
vide |OIA No. AHM-EXCUS-002-APP-17/2021-22 dated 17/09/2021
in tHe case of M/s.Hi Tech Industry. The relevant part of this OIA

ig reproduced as under :-

V find that the first point to be decided in the instant case is as fo whether the

ount of booked under Order Cancellation Income by the appellant would

ount to a consideration as envisaged in the service tax law or not and then
ly the question of ftaxability arises in the matter. The department s
ntending that the said amount is nothing but a consideration for folerating
the act of not performing the comtractual obligation by the buyers of the
pellant. At this juncture it is relevant to refer fo Section 33 of the Indian

o e lontract Act which reads as under:
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“When a contract contains veciprocal promises and one
party to the contract prevents the other from performing his
promise, the contract becomes voidable at the option of the
party so prevented; and he is entitled to compensation from
the other party for any loss which he may sustain in
consequence of the non-performance of the contract.”

From the above legal provision, it is amply clear that what is provided therein
is the entitlement of a compensation to the party who was prevented from
performing the contract for any loss which he may sustain as a consequence
of the non-performance of the contract. The nature of relief envisaged in the
said provision is clearly defined as a compensation for the affected party for
any loss which he may sustain on account of the act of the other party.
Merely because there is a mutual agreement on the amount of compensatfon
in the event of a breach of promise/agreement, the compensation does not take
. the colour of consideration, as contended by the department. What is to be
understood is the distinction between the terms “consideration” and
“compensation”. Consideration is not defined under service tax law but as
per provisions of Indian Contract Act, it means a promise made by the
promisee in reciprocation. Whereas the compensation is something which is
awarded to the sufferer on account of breach of the contract by the other
party. The definition of the ferm ‘service” as given in Section 65B(44) of the
Act envisages “consideration” and not “compensation”. I find that the
amount forfeited/penalty by the buyers of the appellant is in the nature of a

compensation and not consideration as contended by the department.

. 10. It is a fact accepted by the department too that the amount
forfeited/penalty is for tolerating the act of not performing the contractual
obligation. Therefore, such a transaction is clearly in the nature as envisaged
in Section 53 of the Indian Contract Act and hence the amount so received
would definitely amount to a compensation. Mere receipt of money which is
in the nature of a compensation cannot be treated as consideration for any
activity. Further, when it is established that the (ransaction in the case is in
the nature of compensation against a breach of contract as envisaged in
Section 53 of the Indian Contract Act, the contention that there was an act of
tolerating the act of not performing the contractual obligation by the service

provider is not sustainable.

11 I a)n, therefore, of the considered view that the amount booked as
Order Cancellation income which is infact forfeiture of amounts/penalty paid
by the buyers of the appellant in the present case is in the nature of a
compensation as envisaged in Section 53 of the Indian Contract Act, 1872 for

non performance of the contractual obligations. Such a transaction, being
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corppensation against breach of contractual obligations, does not per se
ambunt to a consideration and does not per se constitute any service or
dedlared service as envisaged under Section 658 (44) and Section 66E(e) of
thel Act.  When there is no consideration, there is no element of service as
defined under the Act and consequently there cannol be any question of

service tax in the matter.

12 I find that the Kolkata Regional Bench of Hon'ble Tribunal in their
detision dated 25.10.2019 in Service Tax Appeal No.ST/76339 of 2018 (DB)
inlthe case of M/s Amit Metaliks Ltd., Durgapur Vs. The Commissioner of
Cantral Goods and Services Tax, Bolpur, has dealt with a similar kind of

sithation as in the present case and it was held that :

27. As far as the compensation received from M/s Amil
Mines is concerned, the Show Cause Notice mentions the
leviablity of Service tax on the amount received towards the . _
compensation for non supply of the agreed quantity of
manganese ore under Section 66 E(e) of Finance Act which is
even otherwise is purely the transaction sale of the iron ore 10
the Appellant by M/s Amit Mines. Thus, the compensation
amount is towards default on the sale of the goods. The sale
could not be effected and, therefore, Appellant received the
liguidated damage by way of raising the debit note which was
honoured by M/s AML. Thus, this amount of compensation/
liguidated damage cannot be (reated as service under Section
66 E(e) of the Act. The demand is thus not sustainable on this
aspect also.

8. The appellant have also relied upon a few decisions in support of
their stand. I find that the decision dated 22. 12.2020 of the Hon 'ble Tribunal in

the case of M/s.South Eastern Coalfields Vs. Commissioner of Central Excise

ahd Service Tax, Raipur is applicable to the present case. In said the case the

idsue was the collection of an amount towards compensation/penalty from the

blyers of coal on the short lifted/un-lified quantity of Coal; collected amount
téwards compensation/penalty from the contracts engaged for breach of terms
d conditions: and collected amount in the name of damages from the

yppliers for breach of the terms and conditions of the contract. The

iy

department contended that this amount was taxable as a declared service
dnder Section 66E (e) of the Finance Act, 1994. The Hon 'ble Tribunal held

that :-

“ 43. It is, therefore, not possible to sustain the view taken by the
Principal Commissioner that penalty amount, forfeiture of earnest
money deposit and liquidated damages have been received by the
/T—\ appellant towards consideration for tolerating an act leviable to
17 -t L Nervice tax under section 66(E) (e) of the Finance Act. "
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14. The appellant have also relied upon the decision in the case of M.P.
Poorva Kshetra Vidyut Vitran Co. Ltd. Vs. Principal Commr., CGST & C EX,
Bhopal reported at 2021 (46) G.S.T.L. 409 (Tri. - Del.). In the said case the
appellant was collecting an amount towards liquidated damages from the
contractors and suppliers when they failed to ensure compliance of the terms of
the contract within the time stipulated and the appellant was also recovering
amount from consumers for theft and un-authorized use of electricity. According
to the Department, this amount was not included in Section 66D(k) of the
negative list and so a show cause notice was issued 10 the appellant mentioning
therein that the penalty amount and the amount collected towards theft of
electricity by the appellant was towards consideration for tolerating an act and
covered as a “declared service” under Section 66E(e) of the Finance Act w.e.f.

July 1, 2012. It was held by the Hon’ble Tribunal that :

“Thus, for all those reasons stated above, it is not possible to sustain
the order passed by the Principal Commissioner confirming the
demand of service tax on the amount collected towards liquidated
damages and theft of electricity. The order dated December 31, 2018
is accordingly set aside and the appeal is allowed”.

15. In the case of M/s.K.N. Food Industries Pvt Lid, Vs. Commissioner of
CGST and Central Excise, reported at 2020 (38) G.S.T.L. 60 (Tri. - All) the
Hon’ble Tribunal had held that :

“In the present case apart from manufacturing and receiving the cost
of the same, the appellants were also receiving the compensation
charges under the head ex-gratia job charges. The same are not
covered by any of the Acts as described under Section 66E(e) of the
Finance Act, 1994. The said sub-clause proceeds to state various
active and passive actions or reactions which are declared to be a
service namely; to refrain from an act, or to tolerate an act or a
situation, or to do an act. As such for invocation of the said clause,
there has to be first a concurrence lo assume an obligation to refrain
from an act or tolerate an act etc. which are clearly absent in the
present case. In the instant case, if the delivery of project gets
delayed, or any other terms of the contract gesis breached, which
were expected to cause some damage or loss lo the appellant, the
contract itself provides for compensation to make good the possible
damages owning to delay, or breach, as the case may be, by way of
payment of liquidated damages by the contractor lo the appellant. As
such, the contracts provide for an eventuality which was uncertain
and also corresponding consequence or remedy If that eventuality
occurs. As such the present ex-gratia charges made by M/s. Parle to
the appellant were lowards making good the damages, losses or
injuries arising from “unintended” events and does not emanate from
any obligation on the part of any of the parties lo tolerate an acl or a
situation and cannot be considered to be the paymenis for any
services.

5. In view of the foregoing, we find no reasons (o uphold the
impugned orders. Inasmuch as the appeal stands allowed on merits,
the plea of limitation is not being adverted 10.”
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16. In the light of the above decisions of the Hon'ble Tribunal, I find that
the kontention of the department is not sustainable. Having found no meril in the
confention of department for raising demand in the matier, I am not going inlo

the tnerits of appellant’s other contentions in the matter.”

54 1 find that the facts involved in the present appeal are
siimilar to that in the above case. I further find that there is no
c;hange in the legal provisions nor has there been any judicial
ruling contrary to the aforesaid orders. That being so, I do not
find dny reason to take a different view in the matter. Hence,
followling my above decision on similar facts as well as the judicial
pronouncements cited in the OIA supra, it is held in the present
case flso that the amount of penalty collected by the appellaAnt @
from their contractors/suppliers is not a consideration and neither
has dny service in terms of Section 66E (e) of the Finance Act,
1994 [been provided by the appellant. Consequently no service tax
is payable by the appellant on the penalty recovered by them from
their| contractors/suppliers. The demand confirmed in the

impuigned order is not legally sustainable.

6. |The second issue is that of service tax on rental charges for

quarfer allotted by the appellant to contractors. It has been
alleged in the SCN issued to the appellant that the rental charges
colletted by them for quarters allotted to the contractors is a

consideration for taxable service of ‘Renting of Immovable
Section 66E(a) of the Finance Act, 1994.

6.1 | In this regard, I find that the Negative List of Services is as
per Bection 66D of the Finance Act, 1994 and sub-section (m) of
the lsaid Section 66D reads as “services by way of renting of

Hential dwelling for use as residence’. 1 further find that
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‘renting’ is defined under Section 65B (41) of the Finance Act,

1994. The same is reproduced as under :

“ « ponting” means allowing, permitting or granting
access, entry, occupation, use or any such facility,
wholly or partly, in an immovable property, with or
without the transfer of possession or control of the said
immovable property and includes letting, leasing,
licensing or other similar arrangements in respect of
immovable property”.

6.2 1 find from the above provisions Section 65B(41) of the
Finance Act, 1994 that renting of immovable property is covered
within the ambit of taxable service. However, in the negative list
of services, Section 66D (m) of the Finance Act, 1994 specifically
covers renting of residential dwelling for use as residence. I find
that there is no allegation by the department that the immovable
property rented out by the appellant is not a residential dwelling.
I further find that it is also not alleged by the department that the
quarters l.e. residential dwelling are not used for any purpose
other than as residence, albeit by the employees of the contractors
of the appellant. I find that there is no ambiguity in the wordings
of sub-section (m) of Section 66D of the Finance Act, 1994. The
only requirement for the service to be covered under its scope 1s
that the residential dwelling rented out should be used as
residence. When these two conditions i.e. it has to be a residential
dwelling and rented for use as residence, are satisfied, it would be
covered by the scope of Section 66D (m) of the Finance Act, 1994.
Consequently, rental charges collected for renting of quarters to

the contractors is not chargeable to service tax.

6.3 I also find that a similar view was held by the Hon'ble
Tribunal in the case of Senior Accounts Officer, M.P. Power
Generating Co Pvt Ltd Vs. CCE, Bhopal, reported in 2017 (4)
STL 199 (Tri.-Del). The Hon’ble Tribunal had at para 7 of their
dgement held that
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«7 Admittedly, the residential quarters of the appellants have been
given on rent for occupation of the employees of the contractors. The
Revenue contends that the employees of the contractors staying in such
accommodation will help in furtherance of business or commerce of the
appellants as well as the contractors. In this connection, we refer to the
statutory definition as reproduced above. Explanation-1 to the tax entry
explains the scope of the term, “for use in course Or furtherance of
business or commerce”. It includes use of space in an immovable property
as factories, office, buildings, warchouses, theatres, exhibition halls and
multiple use buildings. Admittedly, in the present casc, the property has
not been used for any one of these purposes. It is to be considered whether
the employees of the contractors using the property for residential
accommodation and attending to the contract work can be considered as
usage of property in course or furtherance of business or commerce. We
find such interpretation is not tenable. Such inference will virtually cover
large number of pure residential accommodations under the tax net of
renting of immovable property only on the ground that the person
occupying the residential accommodation happens to be involved in
business or commerce. We are of the opinion that the actual usage of the
property for a particular purpose will decide the nature, either ‘residential’
or used in ‘furtherance of commerce or business’. The nature of
contracting parties or the occupation of the occupant has no relevance to
decide the scope of the tax entry.” : .

6.4 |1 find that the above decision of the Hon’ble Tribunal was in
the bontext of the provision of Finance Act, 1994 prior to the
intréduction of the Negative List of Services from 01.07.2012.
However, I find that ratio of the above judgement is applicable to
the facts of the present case in as much as the quarteri's rented to
their contractors by the appellant is not for furtherance of

commerce or business but for residential use by the employees of

the kcontractors. I am, therefore, of the considered view that the
demland for service tax on rental charges collected by the
appellant for renting quarters to the contractors is neither

sustiainable nor legally tenable.

7. | As regards the issue of hiring charges collected by the
appgllant for renting of cranes to their contractors, I find that it
has| been alleged in the SCN that the appellant had provided
hydra cranes/JCB to the contractors and recovered hire charges
for these activities. It was alleged that the hire charges for renting

ranes/JCB collected by the appellant is a consideration for
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taxable service of ‘Supply of tangible goods’ and chargeable to
service tax under Section 66E (f) of the Finance Act, 1994.

71 The provisions of Section 66E () of the Finance Act, 1944 are
reproduced as under -
“pansfor of goods by way of hiring leasing,
licensing or in any such manner without transfer of

right to use such goods”.

In the instant case the appellant are hiring out their hydra
® cranes/JCB to their contractors and collecting hire charges for the
same. The cranes/JCB are given to the contractors only for use
and the ownership remains with the appellant. Further, the hiring
by the contractors does not involve any transfer of right to use. I,
therefore, find that this is a supply of tangibtle goods without
change in ownership of the goods or without transfer of right to
use. In lieu of the appellant allowing the contractors use of the
cranes/JCB owned by them, the appellant are paid hiring charges
by the contractors. This is clearly a consideration received by them
® from the contractors and is chargeable to service tax as it 1s not
covered by either the Negative list of Services under Section 66D

of the Finance Act, 1994 nor by any exemption notification.

7.2 The appellant have argued that they had recovered nominal
charges for hiring the hydra cranes to their contractors. Since they
are not hiring cranes regularly and the amount collected was
nominal, service tax is not applicable. I do not find any merit in
this contention of the appellant. As a taxable service has
undisputedly been provided and consideration received, the same
is liable to service tax unless exempted. Accordingly, I hold that
the appellant are liable to pay service tax on the crane/JCB
Jooob \ hiring charges collected by them. Needless to say that since the

ppellant have neither declared the hiring charges as taxable
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income in the returns filed by them nor have they paid the service

tax, they are therefore, liable to pay the service tax along with

interdst and penalty.

8. In view of the above discussions, I set aside the demand in
respegt of the penal charges collected by the appellant from their
contrpctors/suppliers. I also set aside the demand in respect of the
rental charges collected for renting quarters to their contractors.
Sincd the demand does not survive, the question of interest and
penalty does not arise. I uphold the confirmation of demand fdr
service tax along with interest and penalty in respect of the hiring

charges received by the appellant for renting of cranes to their

contractors.

9. Wwﬁﬁﬂémﬂﬁmwmﬁm

ST E!

The appeal filed by the appellant stands disposed off in

above terms.
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( Akhilesh Kumar )
Commissioner (Appeals)

&Les_tﬁji/ Date: .11.2021.

(N.Buryanarayanan. Iyer)
Sugerintendent(Appeals),
CGBT, Ahmedabad.
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CGST & Central Excise,
Commissionerate : Gandhinagar
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1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2 The Commissioner, CGST, Gandhinagar.
3 The Assistant Commissioner (HQ System), CGST,

Gandhinagar.
(for uploading the OIA)

-4 Guard File.
5. P.A. Tile.




